
































































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

June 6, 2006

vetoed. So, we’re back here today, Mr. Chairman, with the revised version of the bill as, as presented in
your binders of the resolution, excuse me, Charter amendment resolution.

CHAIR MOLINA: Mr. Hokama, you have any other questions for Corporation Counsel on this?

COUNCILMEMBER HOKAMA: Chairman, no, I believe the intent is to clarify and take away potential
confusion. Currently, because the statute states that you can file the claim also I believe either with the
County Clerk or the, the Chair Member, Chairperson of the respective Councils, there have been times,
and I’m sure Mr. Kane during the last term, we have received claims filed against the County, because
that’s what is right now allowable under State law, and our Charter states that you will submit to the
County Clerk.

So, I would say that, one, this would be helpful and although it does not change State statute, I think it’s
very clear from the County’s Constitution, the Charter, that this is how we provide the process to file a
claim against the County, and it is clear that the existing law will set those time provisions as it relates to
the acceptance of those legal claims. So, I would ask you and the Members to support Corporation
Counsel’s consideration. Thank you.

CHAIR MOLINA: Okay. So noted, Member Hokama. Member Kane.

VICE-CHAIR KANE: Thank you, Mr. Chair. First, if we can ask Mr. Moto, and I apologize if I didn’t catch
the explanation for the change from the complete repeal, which is the recommendation on the
June 1, ’05, on Page 3, to the revision of the language. If we can understand why we had that change
made from the recommendation of a complete repeal.

CHAIR MOLINA: Okay. Mr. Moto.

MR. MOTO: Mr. Chairman, the, the revised resolution arose out of your discussion at your last meeting, and I
think some of the reasons that were put forward at the time was that it would still be helpful to have a
section in the Charter dealing with the subject of claims so that people would know, first of all, that they
had the right to file such claims. And also gave them at least some guidance as to, with whom they
should file that claim. And in particular, the Charter currently says it should be filed with the County
Clerk.

There isn’t, there is an old statute, a State statute that says that claims should be filed with the, the Chair
of the Board of Supervisors, I think it says, or the Council Chair. And, of course, that’s never been the
procedure here in the County of Maui. And [, I, I’'m, I think it’s a safe guess that perhaps the Council
Chair would not be, want to have that responsibilities because of the cumbersome nature that that, of
that work. So, it was thought best, at least in that discussion, to try to see if most of 13-6 could be
retained and just fix that portion dealing with the time period by which claims should be filed.

VICE-CHAIR KANE: Mr. Chairman.

CHAIR MOLINA: Proceed.
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VICE-CHAIR KANE: Thank you. I'll proceed. Thank you. The other question is, and, and I note in your
comments, I think we talked about, and your opening remarks about the 30 years of precedent that the
Supreme Court overrode. First, does, does the, does HRS have precedent over a Charter? Just so we,
we’re clear, because I know we’re talking about a con. . ., a conflict that you folks point out. So, which
one would, would, would take precedent in this case?

MR. MOTO: As we speak the, the Supreme Court decision in Kahale is the law of the land. It, in, in reaching
that decision the Supreme Court had to interpret and address those statutory provisions. If, if you want,
I can give you a brief synopsis of what happened in that case. It was basically a personal injury, it was a
dog bite case, I think it was. A family went to a city park, City and County of Honolulu Park, I think it
was on the windward, it may be Waimanalo, and they had a child with them. And there was a loose
dog, and the dog bit the child.

And the parents later sued the City, and the City said that it was too late to file the suit. I'm sorry, I've
kind of lost track of--

VICE-CHAIR KANE: And, Mr. Chair, although I didn’t ask for it, I want to have Mr. Moto finish his thought
on this.

CHAIR MOLINA: Sure.

VICE-CHAIR KANE: And then I have just one or two more questions, and I’ll, I’ll yield. Thank you,
Mr. Chairman.

CHAIR MOLINA: So noted.

MR. MOTO: I'm sorry, Mr. Chairman, I’ve kind of lost my train of thought. I think I’'m going to have to go
back and have a few minutes just to refresh my memory as to the details of the case.

VICE-CHAIR KANE: Actually, Mr. Chairman, [ didn’t ask for the details of the case, and so for me it’s not
important at this time. Not to say that for any other Member who wants to understand the details of the
case, you know, that we hear it, but at this point I'm not, that’s not my train of thought, and I’d like to
continue.

CHAIR MOLINA: Okay. You would like to continue another line of questioning; is that what you’re
requesting?

VICE-CHAIR KANE: It’s in a similar vein, but it’s not with respects to the details of the case itself.
CHAIR MOLINA: Okay. Proceed, Mr. Kane.
VICE-CHAIR KANE: Thank you, Mr. Chairman. To help me with this request that’s before us,

Mr. Chairman, I guess I’'m trying to have a better understanding of my obligation as an elected person.
So, is it first and foremost to protect the financial interest of the County in recognizing this from two
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year to six months, because that limits the amount of time that our citizenry who elect us to be here, it
limits their time to come forward with a claim against the County?

And so, which, you know, it almost puts me on the fence of which side I’m protecting, the right for the
members to have adequate amount of time to protect, to, to file a claim that’s referenced in the claims
part regarding damages for any injury to person or property by reason of negligence, etc. So, it comes to
the time, the time period.

Now, if the Supreme Court is the one who made it, was put into position to make a determination by
keeping this here, say we look at this, and we decide as the body not to make the adjustment as
proposed. Does that create an exposure on our part if somebody does come in and file a claim after six
months, or is it because, as Mr. Moto said, it’s the law of the land based on this Kahale decision that
basically the courts will now recognize it as such and, therefore, anybody trying to make a claim even if
we have two years sitting in our County Charter, would they, would it, can we anticipate that it would be
thrown out, dismissed, or whatever the correct terminology is based on what’s sitting here, and based on
the comments of, of Corporation Counsel? So, I’'m just trying to understand that part, the legality of it.
I don’t know if Ms. Lutey is, is prepared to respond.

CHAIR MOLINA: Okay. Ms. Lutey.

MS. LUTEY: Thank you. Actually, Chairman Kane, or sorry, Councilmember Kane, I believe that because the
Supreme has said that it is a six-month claim filing period that it would preempt anything that we have,
and we would make that argument in court.

VICE-CHAIR KANE: Okay. So, ultimately it, doesn’t matter if, as an example, for the sake of discussion so
that the public as well as ourselves understand this, if we as a body decided that in spite of that we
wanted to provide people in this County with a two year window of opportunity, and I'm not saying
that’s a position, but that’s remaining consistent with what currently exists, if we wanted to as a body
make a policy decision that we wanted to maintain that, it would have no standing in effect, because of
the Supreme Court ruling in the Kahale case; is that correct? Or would that create a conflict, and
therefore, that would be a whole new set of circumstances that a court or any courts would have to face?

MS. LUTEY: I think if we leave it at it is, it’s preempted by the Kahale decision. If you’re saying that you're
going to redo this and say, no, we are going to go with two years after the Kahale decision, that may be a
different set of facts, but I wouldn’t be prepared to really get into a discussion of that today.

VICE-CHAIR KANE: Okay. No, I, and I understand. And, and I'm asking this, Mr. Chairman, because I can
see the logic behind the request for us to main. . ., maintain the consistency with what the ruling is, but
we should always keep in mind that how we arrived at this section in the Charter in the first place, the
legislative purpose and intent should always be looked at before we make decisions to change that. And
if, in fact, the intent of this was by a body who had a discussion prior to having a Charter created, or
Charter item created was that they thought it was in the best interest of the citizens of this County to
have a window of opportunity based on negligence or injury that they have this set period of time of two
years that that’s something that we should at least consider.

- 46 -



COMMITTEE OF THE WHOLE
Council of the County of Maui

June 6, 2006

Not to say that it’s wrong or right, or that we, you know, that we should just move forward with this, but
we as Legislators I think it’s important for us to always keep mindful of what the original purpose and
intent of it was. And if we don’t do that, you know, then I think we detach ourselves of what the whole
meaning of this Charter means to the citizenry, and how they can rely on us as applying things
consistently and fairly. So, I just want to share those comments.

You know, it seems like a slam dunk but not quite unless somebody can provide that, you know, during
the discussion back in whenever the Charter item was brought forward which seems if it’s, 1983 was
when the Charter was created, and then amended after that. If these cases were looked at differently for
the past 30 years which is part of the comments of Corporation Counsel, maybe we’ll never be able to
know. I don’t know that, and I don’t know if it’s a matter of record somewhere that this body, a sitting
body at one point in time put forward on the Charter for the, for the people of the County of Maui to
vote on, which is what this Charter is, and people said we support two years, because it’s going to
protect me as a citizen to come forward if I feel that I’ve been, you know, unduly hurt or injured in a
negligent fashion. So, I pose the issue, I put it on the table for whatever it’s worth, but we move forward
from here. Thank you.

CHAIR MOLINA : Okay. Thank you, Mr. Kane. Mr. Carroll.

COUNCILMEMBER CARROLL: Thank you, Chair. First, just a point of clarification from Corporation
Counsel. From all of this what we have in the Charter is moot then, because the six months would be
what the law would, that would stand up in court the six-month time period.

CHAIR MOLINA: Corporation Counsel.

MS. LUTEY: Thank you. Councilmember Carroll, that is the case. And, and I think that maybe we need to
just have a distinction what court does based on the law in this State is one thing, but the Council can
choose to pay things after a claim period time such as what we did in the Lahaina flooding situation. So,
I just want to be clear that when I’m talking about the six months and so forth, we’re talking about what
our Supreme Court has said is the law, but what the body decides to do on its own can be different from
that. It’s just we need clarification, I think for the public, that they understand what the, the rules are
when we’re talking about the legal aspect of it. We’re going to track State law.

COUNCILMEMBER CARROLL: Thank you. Considering that, then if we leave in the Charter something that
is not going to, or let’s say a person comes in at seven months, well they’re out of luck. But let’s say we
leave that in the Charter that you have two years and somebody looks at our Charter and says, oh, well,
you know I have some time over here. I’ll get a lawyer as soon as it’s convenient, you know, next
September, and I’ll be able to handle this or whatever, instead they’ll be left out in the cold. If we leave
that in the Charter, all we’re doing is misleading people. We’re setting them up, we’re setting them up
to where there’s a chance where they might not go over there and bring a legitimate case forward against
the Council, because they feel that they have the time. I would urge all the Members to make this
change, because it is what we need to do to protect our citizens to make sure that they don’t be left out in
the cold with a legitimate claim. Thank you.
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CHAIR MOLINA: Okay. Thank you, Mr. Carroll. Committee Members, any other questions or comments for
Corporation Counsel with regards to this particular Charter amendment proposal? Member Johnson.

COUNCILMEMBER JOHNSON: I agree with Councilmember Carroll. I think that the more clear we can be
and the more accurate information we give to the general public the more transparent we are. And I
think even though people may not like it, because sometimes you can’t get all the information together
in such a short period of time, I think if that’s what the law currently is I think we should move forward
with the Charter amendment. Thank you.

CHAIR MOLINA: Okay. Thank you. Member Anderson.

COUNCILMEMBER ANDERSON: Thank you, Chair. I lost my place. What are we on 287 Here it is.
Okay. The, the revised resolution takes a time specific out and just puts in as provided by law. And that
makes it correct, but it doesn’t make it real clear so that anybody in the County who is, you know,
looking at, at this resolution or rather at this Charter provision once its passed doesn’t give them a real
clear idea of how much time they have.

And so, I’'m just wondering since we’re not under a very strict time constraint, we have until the end of
August to do this, if we could wait until we find out if the Governor’s veto sticks, because if it doesn’t, if
it’s overridden, and it goes back to two years, then we essentially wouldn’t have to do anything.

CHAIR MOLINA: Mr. Moto.

MR. MOTO: We would have no objections or problems with that recommendation. There is no requirement
for action today as far as we’re concerned.

COUNCILMEMBER ANDERSON: And, and I’m sure if they, if the Legislature wants to override her veto
that would be done within the next month or so. Nobody’s real certain, but--

MR. MOTO: Yes, assuming that it is still possible, because we haven’t really thought all those details through.
Yes, presumably by the next time you convene that we would all have learned whether, in fact, the veto

was overridden or not.

COUNCILMEMBER ANDERSON: So, Mr. Chair, I know you were discussing with staff, so I don’t think you
heard what I said, but as the amendment is right now it, it just takes away the timeframe and puts in as
provided by law. And while that would suit the purpose of what we’re trying to do here in not
misleading the public, it also doesn’t give them any kind of timeframe to count on. They’re going to
have to do further research to find out what provided by law is. And my suggestion is we wait until we
find out if the Governor’s veto has been overridden or not. And, and if not, then essentially there’s
nothing that we have to do to change it, to change what we have in the, in the Charter.

CHAIR MOLINA: Okay. Thank you, Member Anderson, and it’s a nice segue way into my, my comments
we’ve really only had 20-plus minutes to discuss this proposal from Corporation Counsel, and being that
we do have a recess date designated for Thursday, and in addition to get a status on what’s happening
with, with regards to the Governor’s proposed veto, I would like to ask the body for consideration to
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postpone decision making on this until, well, at least continue further discussions on this matter on
Thursday, and if, if it’s the will of the body to take action, then so be it to consider doing this on
Thursday, on our recess date, at 9:30. Any comments to the Chair’s proposal? Mr. Pontanilla followed
by Member Tavares.

COUNCILMEMBER PONTANILLA: Yeah, in regards to the body, the body, the Legislature overriding the
Governor’s veto, when is the drop dead date for that body to act?

CHAIR MOLINA: Good question. [ think that will give Staff some time to, I don’t know if we can get that
answer right now for you, but I’'m sure by Thursday we could get that answer for you, Mr. Pontanilla.
Member Tavares, followed by Member Kane.

COUNCILMEMBER TAVARES: Yeah, I just wanted to point out that these Charter proposals need to be in
the hands of the Clerk, you know, as they’re stating in here by August 31st, twelve noon. So, we don’t
have a whole lot of time to deal with these Charter amendments, and it’s going to take two readings at
Council, so we’re already looking at, we need to get some kind of decision in here within the next few
weeks, because it will push us into that deadline.

So, one of the other things I would like, maybe Staff can look up is for this item what is covered in our
County Code regarding claims? Because perhaps that’s where the reference needs to be in the Charter,
because that County Code can be changed as, more easily, because if we have to do a Charter
amendment every time there’s an extension, or a different time period, then it’s going to be cumbersome
and the public is, is already confused enough when we have these Charter amendments. There, there’s
some things in the Charter that I don’t think the, the public really understands when they vote on, on
some of these Charter amendments, because they’re technical in nature, but I think that’s why we have
the County Code to further clarify for the public what the policies are that guide this, this body, or this
County.

CHAIR MOLINA: Thank you, Member Tavares. Member Kane.

VICE-CHAIR KANE: Just very briefly for clarification I know there were some references to misleading the
public which were I think in response to some of my earlier comments. Ijust. . .(change tape). . .want to
clarify the Charter of the County of Maui made clear in this case that it was a two-year thing and for the
sake of discussion so that we understand how we arrived there and where we’re going I, I simply was
just putting it on the table so that we would, I would engage the thoughts of the Members not to take the
position and to try and get into a debate about it, but simply to engage the Members intellect on this, on
this issue.

And my point was, and, and let me reiterate that point is that if the people of the County of Maui
supported a two-year thing and if there was a ruling by a Supreme Court that’s otherwise I think
Ms. Lutey responded that if this body were to, even in light of that still, chose to say you know what for
the people of the County of Maui we want to retain the original spirit intent, if that was the case, of two
years then, again, I think that that would be a clear statement, and it wouldn’t be misleading. It would
be clear, and the public would have that opportunity to have their say on that. I’'m not saying that’s
where we’re going.
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I just wanted to make sure that the point was made, and Ms. Lutey responded by clearly stating that that
would present a different set of facts and circumstances that would have to be at some point, if
somebody brought it forward, would have to go through a process of, you know, of judicial review. So,
I, T apologize if anybody’s not catching on to what I’'m trying to say. It just comes back to trying to
understand where we were, where we are, and where we’re going. And that’s all it was. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Kane. So, with that being said with regards to clarifying your
statements, Mr. Kane, the Chair’s intent is to recess this meeting. And we’ll continue the discussion on

this Item as well as the other two Charter amendment proposals, Items No. 44 and 46. This meeting will
be in recess until Thursday, June 8th, at 9:30 am. .. .(gavel). ..
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